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CR CASE NO 369/2012 
COMPLAINANT: STATE OF ASSAM 

ACCUSED: SRI SANJAY SAHA 

 

TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

DISTRICT: SONIPTUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

    

CR CASE NO. 369 of 2012 

U/S 7(1) (a) (II) ESSENTIAL COMMODITIES ACT, 1955 

 

COMPLAINANT: STATE OF ASSAM 

 VERSUS 

ACCUSED: SRI SANJAY SAHA 

 

PRESENT:  Ms Meenakshi Sarmah, AJS 

                   Judicial Magistrate First Class 

         Tezpur 

 

APPEARED:  

FOR THE STATE: SRI J ADHIKARI, Asst PP 

FOR THE ACCUSED: SRI S K ROY 

EVIDENCE BEFORE CHARGE: 1/03/2014 

CHARGE FRAMED ON: 26/8/2014 

EVIDENCE AFTER CHARGE: 7/11/2014, 27/3/2015 & 30/04/2012 

ARGUMENT HEARD ON: 29/6/2015 

JUDGMENT DELIVERED ON: 13/07/2015 
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J U D G M E N T  

 

1. To stop illegal use of domestic LPG cylinder in commercial purpose, Sri 

Jayanta Bhuyan, the then Inspector of Food and Civil Supplies & Consumers 

Affairs, Sonitpur (hereinafter referred to as complainant) along with 

Sub-Inspector Sri Dayal Talukdar made a surprise raid on 3/04/2012 at 

Dhekiajuli Town Area.  On the aforesaid day, they visited the premises of 

M/S Dolly Bakery situated at Hospital Road owned by Sri Sanjay Saha and 

having checked the kitchen they found one domestic LPG cylinder of 13 KG 

net fitted with pressure regulator and rubber tube. When they asked Sri 

Sanjay Saha for using domestic LPG cylinder for cooking food items in the 

said hotel, he failed to produce any such permission.  Then the complainant 

had seized the cylinder preparing seizure list and recorded the statement of 

the owner Sri Sanjay Saha and left the cylinder in the zimma of one Sri 

Krishna Kumar an employee of M/S Dhekiajuli Indane Gas Agency. 

 

2. Thereafter, the complainant had laid Offence Report against Sri Sanjay Saha 

to stand trial in the court U/S 7 (1) (a) (II) of the Essential Commodities Act 

(hereinafter referred to as Act) for contravention of the 3(1)(c) and 

7(1)(b)(c) of LPG Cylinder (Regulation of Supply and distribution) Order 2000 

(hereinafter referred to as Order).  Then taking cognizance of the 

offence the accused was summoned to appear before the court to stand trial.   

 

 

3. The accused appeared before the court.  Then hearing learned Advocates of 

both sides, charge U/S 7(1) (a) (II) of the Act is framed against the accused 

and on being read over the accused pleaded not guilty to the same. 
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4. The prosecution side has examined as many as three witnesses and exhibited 

six documents in support of its case.  The defence case is that he is not the 

owner of the said M/S Dolly Bakery. 

 

5. The accused is examined U/S 313 CrPC.  The  defence did not  adduced any 

evidence from its side.  I have heard argument of both sides. 

 

 

6. Upon hearing and on perusal of record I have framed the following point for 

determination- 

 

 

(i.) Whether on 3/4/2012 the accused person was found in 

using one number of domestic LPG cylinders for 

commercial purpose in his commercial establishment, 

namely M/S Dolly Bakery? 

 

(ii.) If so, whether by the said use of domestic LPG cylinder for 

commercial purpose, the accused person had violated the 

provision of LPG (Regulation of Supply and Distribution) 

Order 2000 and committed an offence punishable U/S 7 of 

the E.C. Act ? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

7. To bring home the charge the prosecution side has examined the 

complainant Sri Jayanta Bhuyan the then Inspector of Food & Civil Supply, 

Sonitpur as PW 1, Sub-Inspector Sri Dayal Chandra Talukdar as PW 2, one 

Sri Manik Biswas Das as PW 3 and exhibited the sanction for initiating 
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prosecution against the accused as Exhibit 1, the offence report as Exhibit 2, 

one seizure list as Exhibit 3, one zimmanama as Exhibit 4, statement of 

accused as Exhibit 5 and one detail report as Exhibit 6. I have gone through 

the same carefully. 

 

8. PW 1, Sri Jayanta Bhuyan (hereinafter referred to as PW 1) had 

stated in his evidence that on 3/4/2012 he along with Sub Inspector Sri 

Dayal Talukdar went for a surprise raid in M/S Dolly Bakery located in 

hospital road. Thereafter they found a domestic LPG cylinder with a regulator 

and pipe stove connected with each other. Then when they asked the 

accused to produce documents authorizing use of domestic cylinder for 

commercial use, he could not produce the same. The weight of the cylinder 

was found to be 13 kgs. PW 1 then seized the said cylinder along with the 

regulator and pipe and gave zimma of the same to an employee of Dhekiajuli 

Gas Agency named, Sri Krishna Kumar. PW 1 also recorded the statement of 

the accused. .  His evidence further reveals that the accused contravene the 

provision of section 3(1) (c) and 7(1) (b)(c) of LPG Cylinder (Regulation of 

Supply and Distribution) order, 2000.He proved Exhibit 1 as the 

prosecution sanction, Exhibit 2 as the offence report, Exhibit 3 as the 

seizure list, Exhibit 4 as the zimmanama, Exhibit 5 as the statement 

of the accused and Exhibit 6 as the detail report.  

 

9. In his cross examination, PW 1 had stated that in the year 2012 he was 

posted as Inspector, Food &Civil Supplies & Consumer Affairs, and Tezpur. 

On 3/04/2012 also he was posted the same. He stated that he along with 

Dayal Talukdar had gone for the inspection on the said date. They have gone 

to M/S Dolly Bakery & Tea Stall, Dhekiajuli on that day. The said place was 

located in Ward No 2, Dhekiajuli. At the time of inspection he has not asked 

for any documents for knowing the fact that who was the real owner of the 

said bakery. He has asked for valid documents of the cylinders from the 

accused. He has made Dayal Talukdar and Tapan Roy as witnesses of this 
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case and no other person. He asked other people present at the time of 

inspection to become witnesses but they were not willing to become, so he 

did not force any of them. He says that a cylinder generally weighs 14.2 kgs 

and the cylinder which he has seized from the accused weigh 13 kgs. He has 

not brought any instrument to weigh the cylinders. However, Krishna Kumar, 

a salesman of Dhekiajuli Indane Agency had lifted the cylinder and stated 

that it was 13 kgs. After they seized the cylinder, he called Krishna Kumar 

who came and then lifted the cylinder to see it weight. Thereafter after 

seizing the cylinder, he gave zimma of the seized cylinder to Krishna Kumar. 

He has seized no other cylinders that particular day.  

 

10. PW 2, Sri Dayal Chandra Talukdar (hereinafter referred to as PW 2) 

had stated in his evidence that on 3/4/2012 he along with the complainant 

went to M/S Dolly Bakery on a surprise inspection and found therein one 

domestic cylinder being used for commercial purpose. He further that the 

M/S Dolly Bakery is a tea stall also. Thereafter they had seized the domestic 

cylinder along with the pressure regulator and a rubber pipe from the 

accused person and gave the zimma of the same to the Dhekiajuli Indane 

Gas Agency. He proved Exhibit 3 as the seizure list and Exhibit 4 as the 

zimmanama.  

 

 

11. In his cross examination PW 2, had stated that they have not taken any 

weighing machine to measure the weight of the domestic cylinder. 

 

12. PW 3, Sri Manik Biswas (hereinafter referred to as PW 3) had stated 

in his evidence that in the year 2012 when he went to the hotel of the 

accused, he saw the complainant had seized one domestic cylinder from the 

hotel of the accused. He proved Exhibit 4 as the zimmanama. 

 

13. In his cross examination PW 3 had stated that he have only seen when 

the domestic cylinder was taken away by the complainant from the hotel of 
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the accused and he can very well identify between domestic LPG cylinder and 

commercial LPG cylinder. 

 

14. It is pertinent to mention that the prosecution witness Krishna Kumar could 

not be examined due to non availability of alternate address of his, since in 

spite of best efforts the said person was found unavailable in the address 

available in the record.  

 

15. Thus on going through the entire evidences on record, it has come out clear 

that except for few minor discrepancies, the witnesses have well 

corroborated each other with regard to the allegations made against the 

accused person. The defence could elicit nothing adverse in spite of cross 

examining the said witnesses at length. Although the prosecution case stands 

mainly on the evidence of the official witnesses i.e., PW 1 and PW 2 whom 

the defence alleges to have interest in the outcome of the case; but  the said 

submission of the defence holds no weigh because the Hon’ble Apex Court in 

State of Kerala –Vs- M.M. Mathew, [AIR 1978 SC 1571] had observed 

that –“that prima facie public servant must be presumed to act 

honestly and contentiously and their evidence as public servant has 

to be assessed in its intrinsic worth and cannot be discarded merely 

on the ground being public servant they are interested in the 

success of their case.”  

 

16. Further the seizure list i.e., Exhibit 3, reveals that one domestic LPG cylinder 

measuring 13 kgs and one commercial pressure regulator have been seized 

on 3/4/2012 at about 3:20 pm by Inspector Sri Jayanta Bhuyan from the 

possession of accused Sanjay Saha of M/S Dolly Bakery of Hospital Road, 

Dhekiajuli on the ground of unauthorized use.  The seizure list also bears the 

signature of the accused. In this regard, I would like to discuss Section 14 of 

the Act, which provides,- 
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14. Burden of proof in certain cases- Where a person is 

prosecution for contravening any order made under section 3 

which prohibits him from doing any act or being in 

possession of a thing without lawful authority or without a 

permit, licence or other document, the burden of proving that 

he has such authority, permit, licence or other document 

shall be on him.  

It is clearly seen on perusal of the seizure list i.e., Exhibit 3 that the accused 

had himself given his signature in it at the time of seizure. In fact no 

evidence on the part of the defence had been given which goes on to prove 

that the said signature of the accused in Exhibit 3 and also in Exhibit 5 was 

not made voluntarily. Therefore in the absence of any such evidence on the 

part of the defence to discharge the burden as required under section 14 of 

the Act, it is clear that the accused person in this case had not made any 

effort to clear away the allegations made upon him.  

17. It is further submitted by the learned counsel of the accused that the 

accused was not the owner of the M/S Dolly Bakery, and therefore 

contended to disbelieve the prosecution version and acquit the accused from 

the aforesaid case. The same had also been stated by the accused in his 

statements recorded under section 313 CrPC that his brother is the owner of 

M/S Dolly. But if Exhibit 3 along with the statement of the accused marked as 

Exhibit 5 are taken into account and the failure on the part of the accused 

person to prove his stand goes on to prove that the domestic cylinder was 

being used in the kitchen of M/S Dolly Bakery for commercial purpose of 

which the accused was the owner.  Though it is contended that the accused 

was not the owner of the M/S Dolly Bakery; yet no evidence has been 

adduced to that effect; rather the accused had himself admitted in Exhibit 5 

that he was the owner of M/S Dolly Bakery at the relevant time of raid.  

Similarly no evidence whether documentary or oral had been submitted to 

establish that the owner of the hotel was not the accused but his brother so 
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as to prove the contrary. On the other hand, the prosecution had examined 

PW 3 who had clearly stated that the accused is the owner of the said M/S 

Dolly Bakery and there is nothing doubtful on his version so as to disbelieve 

him and discard the same.  

 

18. Therefore after analyzing the evidence of PW 1, PW 2, PW 3 along with 

Exhibit 2, Exhibit 3, Exhibit 4 and Exhibit 5 in detail, I find that the same to 

be true without any doubt and these aforesaid materials goes a long way to 

establish beyond all reasonable doubt that on 3/4/2012 at about 3:20 PM the 

accused being the owner of M/S Dolly Bakery situated at Hospital Road used 

a domestic cylinder for commercial purpose.   

 

19. Clause 3(I)(c) of the L.P.G.  (Regulation of Supply and Distribution) 

Order 2000 prohibits the use of LPG cylinder for any purpose other than for 

which the consumer is registered with the distributor by a Government Oil 

Company.  And proviso to the Clause provides that the Central Government 

may by a general or special order permit the use of the LPG for such other 

purpose, as it may, by order, specify.  In the case in hand it is crystal clear 

from the evidence of PW 1 and PW 2 that the accused could not show any 

document or permit for using the domestic LPG cylinder for commercial 

purpose.  Thus it is well established that the accused used the domestic 

cylinder for commercial purpose without having any permit and it must be 

presumed to have so contravened the provision of the order with the 

requisite culpable mental state or mensrea  as required under section 10-C 

of the Act.  The accused here in this case failed to shed away the statutory 

presumption that he has no culpable mental state or mensrea on his part 

when he contravenes the provision of the order. Further as already it had 

been stated above, that the accused had failed to adduce any evidence on 

his part, therefore there is nothing adverse on the record which could slightly 

also show the non existence of mensrea on the part of the accused.  
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20. It is very important to mention that the prosecution side had made the best 

efforts on its part to prove its case as it has produced the sanction accorded 

by the learned Deputy Commissioner, Sonitpur sanctioning the prosecution of 

the accused under the Essential Commodities Act,1955 and the said sanction 

is marked as Exhibit 1. The perusal of the Exhibit 6 shows that the learned 

Deputy Commissioner, Sonitpur had accorded the sanction for the 

prosecution of the accused. 

 

21. Thus on the basis of the above discussion it is clearly held that the 

prosecution side has succeeded in establishing the contravention of clause 

3(1) (c) LPG.  (Regulation of Supply and Distribution) Order 2000 against the 

accused beyond all reasonable doubt which is punishable U/S 7(1) (a) (II) of 

the Act.   Accordingly the accused is held guilty under the aforesaid section 

of law.  

 

22. Moreover I am not inclined to extend the benefit of section 3 and section 4 of 

the Probation of the Offenders Act to the accused because it would amount 

to encouraging the trade of black-marketing of a highly subsidized product 

and thereby cause severe revenue loss to the Government exchequer and 

the society at large.  Moreover the Hon’ble Apex Court had held in Precious 

Oil Corp Vs State of Assam [ AIR 2009 SC1566] and in the case of 

Sunil Kumar Vs State of Haryana [ AIR 2012 SC 1754] that the 

benefits of the Probation of Offenders Act,1958 is not to be readily and 

loosely granted for offences under the Essential Commodities Act,1955 and 

some similarly enacted Acts. 

 

 

23. I have heard the accused on the point of sentence U/S 248(2) CrPC.  The 

accused stated that he is not the owner of the said M/S Dolly Bakery and the 

cylinder was left outside open and seized while it was not in use.  
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ORDER 

 

24. Considering the nature of the offence and the mitigating and aggravating 

circumstances of this case, it is seen that the aggravating circumstances 

outweigh the mitigating factors. As such, the accused is convicted of the 

offence under section 7(1)(a)(ii) of the Essential Commodities Act,1955 and 

he is sentenced to undergo simple imprisonment for seven (7) months and 

further to pay fine of Rs.8,000/- ( eight thousand only) and in default of the 

payment of fine to undergo simple imprisonment for another one month. 

25. The seized article to be confiscated to the state.   

 

26. The bail bond of the accused person and his surety shall remain in force for 

another six months from today.  

 

27. Furnish free copy of judgment to the accused immediately.   

 

28. Accordingly, case is disposed off without any cost.  

 

Given under my hand and seal of this court on this 13th day of July, 

2015 at Tezpur.  

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur, Sonitpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

1.  EXHIBIT 1- PROSECUTION SANCTION 

2.   EXHIBIT 2 – OFFENCE REPORT 

3.   EXHIBIT 3- SEZIURE LIST 

4.   EXHIBIT 4- ZIMMANAMA 

5.  EXHIBIT 5- STATEMENT OF THE ACCUSED 

6.  EXHIBIT 6- DETAIL REPROT 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS 

 NONE 

PROSECUTION WITNESSES 

1) SHRI JAYANTA BHUYAN 

2) SHRI DAYAL CHANDRA TALUKDAR 

3) SHRI MANIK BISWAS 

DEFENCE WITNESSES 

NONE 

COURT WITNESSES 

NONE 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur, Sonitpur 

 


